Disclosure Statement



Table of Contents
Disclosure Statement	2
Timings	2
Signing a New Lease	2
Exercising an Option	2
Agreement to Renew the Lease	2
Who Provides Disclosure Statements	2
Example Disclosure Statement	3
Introductory Statement of Information	3
Information about Avoiding Occupational Rights Agreement	4
Cooling-off Period and Cancellation for Delay	5
Ownership, Management and Supervision	5
Resident’s Interests in Residential Unit	6
Statutory Supervisor	6
State of village, Services, Charges, and Accounts	7
Service and Facility Charges	7
Maintenance and Sinking Fund Contributions	7
Financial Accounts for Retirement Village	8
Deductions from Payments by and to Residents	8
Estimated Financial Return on Disposal of Residential Unit	8
Financial Assistance	9
Basis for Working out Prospective Financial Information	9
Matters required by Deed of Supervision	9
Documents to be Made Available	9




[bookmark: _Toc444173755][bookmark: _Toc444180008]Disclosure Statement
A Disclosure Statement is a document that outlines important information and details about the lease so the tenant can understand – at a glance – the key elements of the lease.
For example, it may include
· [bookmark: _GoBack]The term of the lease;
· Whether there are options for further terms;
· The occupancy costs for leasing the premises (including rent and any outgoings);
· Specific information for shopping Centre leases;
· Tenant’s fit-out requirements;
· If there are any relocation or demolition clauses.
[bookmark: _Toc444173756][bookmark: _Toc444180009]Timings
Depending on the type of retail lease, different sections in the Retail Leases Act 2003 state that a landlord must adhere to the following timings:
[bookmark: _Toc444180010]Signing a New Lease

A landlord must provide a Disclosure Statement to the tenant at least seven days before the signing of a new lease (section 17).
[bookmark: _Toc444180011]Exercising an Option
If a tenant exercises an option to renew a lease, or has the right to do so, the landlord must provide a copy of the Schedule 3 disclosure statement to the tenant at least 21 days before the end of the current term of the lease.
[bookmark: _Toc444180012]Agreement to Renew the Lease	
If the landlord and tenant agree to renew the lease, the landlord must provide a copy of the Schedule 3 disclosure statement to the tenant within 14 days of the parties having reached agreement to renew the lease.
[bookmark: _Toc444180013]Who Provides Disclosure Statements
Disclosure statements are prepared by the government department that is responsible for developing the Bill or SOP. Departments are responsible for the content of the statements.

[bookmark: _Toc444180014]Example Disclosure Statement

	Disclosure date:
	[insert date]

	Retirement village name:
	[insert name]

	Retirement village street address:
	[insert address]	

	Retirement village registered office:
	[insert address]

	Retirement village address for service:
	[insert address]

	Operator name:
	[insert name]

	Operator street address:
	[insert address]

	Operator registered office:
	[insert address]

	Contact details:
· Phone (landline)
· Fax
· Mobile
· Email
	
[insert contact details]

	Retirement village registration date:
	[insert date] [not yet registered] 

	This template is intended as a guide only.  A retirement village operator may create their own disclosure statement, provided that the statement meets the requirements of the Retirement Villages Act 2003.
Unless the written consent of the Ministry of Business, Innovation and Employment has been obtained, this document may not be distributed for sale or used for any commercial purpose.

	[bookmark: _Toc158798070][bookmark: _Toc444173757][bookmark: _Toc444180015]Introductory Statement of Information

	
Important information for intending residents
(below is a copy of the full text of Schedule 4  of the Retirement Villages (General) Regulations 2006)
Decisions about retirement villages are very important.  They have long-term personal and financial consequences.
You should read this disclosure statement carefully.
This disclosure statement draws your attention to some of the important matters you should consider before deciding to enter a retirement village.

You must obtain advice from a lawyer independent of the operator of the village before you sign an occupation right agreement (i.e., a document that confers on any person the right to occupy a residential unit within the village and specifies any terms or conditions to which that right is subject).
It is common for there to be misunderstandings by residents and their families about:
· the kind of legal interest that the resident has in the village;
· what happens if the resident or their family wants to exit an occupation right agreement;
· the fees and charges that apply to entering, moving between units within, and leaving the village;
· The ongoing fees and charges.

It is important that you and your family understand what is involved in entering into an occupation right agreement to join a retirement village.
Although in most cases you will have 15 working days to cancel an occupation right agreement after signing it, you should consider the issues carefully before you sign any application form or agreement.

[bookmark: _Toc444180016]Information about Avoiding Occupational Rights Agreement
Section 31 of the Retirement Villages Act 2003 gives you the right to avoid an agreement that you enter into for the right to occupy a residential unit in a retirement village, but only if you enter into the agreement in the circumstances described in a row of the table below and the circumstances involve—

· a significant detriment to you; or
· a material (not merely technical or minor) breach of the Act; or
· (Deliberate misconduct by the operator of the village.

	You can use the right only by giving written notice to the operator of the village, and the statutory supervisor (if there is one) of the village, within the period described in the relevant row of the table.
	Circumstances
	Period

	The village was not registered, but was required to be
	3 years after you entered into the agreement or 6 months after you knew, or ought to have known, the circumstances existed when you entered into the agreement, whichever ends first

	The registration of the village was suspended and the operator had been notified of the suspension
	3 years after you entered into the agreement or 6 months after you knew, or ought to have known, the circumstances existed when you entered into the agreement, whichever ends first

	The agreement did not contain, in clear and unambiguous form, the material it was required by the Act to contain
	1 year after you entered into the agreement or 6 months after you knew, or ought to have known, the circumstances existed when you entered into the agreement, whichever ends first

	Circumstances
	Period

	You did not receive independent legal advice before entering into the agreement
	1 year after you entered into the agreement or 6 months after you knew, or ought to have known, the circumstances existed when you entered into the agreement, whichever ends first

	Before entering into the agreement, you did not receive a disclosure statement that complied with the Act, the residents’ code of rights, the code of practice or a statement when the code would come into force, and a copy of the agreement
	1 year after you entered into the agreement or 6 months after you knew, or ought to have known, the circumstances existed when you entered into the agreement, whichever ends first




	[bookmark: _Toc158798071][bookmark: _Toc444173758][bookmark: _Toc444180017]Cooling-off Period and Cancellation for Delay

	An occupation right agreement must contain a provision allowing a resident (other than a person who is a resident solely because paragraph (c) of the definition of resident applies to that person) to cancel the agreement,—

· without having to give any reason, by notice given not later than 15 working days after the agreement is signed by the resident; and
· If the agreement relates to a residential unit to be built or completed at a later date and the residential unit is not finished to the point of practical completion within 6 months after the proposed date for completion of the unit, by notice given at any time after the expiry of that 6-month period.

· must be in writing and in a form that indicates (irrespective of the exact words used) the intention of the resident to cancel the agreement; and
· May be given by the resident or any person authorized in writing by the resident to act on his or her behalf.

services means services provided at a retirement village of 1 or more of the following kinds:
· gardening, repair or maintenance services
· nursing or medical services
· the provision of meals
· shops and other services for the provision of goods
· laundry services (not being the provision of facilities for residents to carry out their own laundry)
· services (for example, hairdressing services) for the personal care of residents
· transport services
· services for recreation or entertainment
· security services
· other services for the care or benefit of residents


	[bookmark: _Toc158798072][bookmark: _Toc444180018]Ownership, Management and Supervision

	Legal nature of the operator:
	[individual] [private company (not listed on the NZX)] [publicly listed company] [trust] [other – insert details] 

	Further operator details (where not a natural person) are: 

	Private Company:
	[insert director(s’) name(s)]

	
	Trust:
	[insert nature of trust and trustee(s’) name(s)]

	
	Other:
	[insert details]

	What underlying freehold or other tenure interests (if any) in the village is retained by the operator?
	
[insert details] [none] 

	The nature of resident’s tenure in the village is shown opposite: 
	Type of tenure:
	Separate title available:
	Is the tenure secured:
	$[insert amount]
	$[insert amount]

	
	

	
[yes] [no] 
	
[yes] [no] 
	$[insert amount]
	$[insert amount]

	Where the village is part of a unit titled development, details of the body corporate committee and management structures in place are:
	[insert details] 

	Where resident’s rights are “another legal structure”, details of the legal ownership structure are:
	[insert details] 

	[bookmark: _Toc158798074][bookmark: _Toc444173759][bookmark: _Toc444180019]Resident’s Interests in Residential Unit

	Details of rights of a resident in relation to residential unit are shown opposite:

Residents have the rights marked with a (however conditions or limits may apply).  

Rights marked with an X are those that the resident does NOT have.

	Right:
	Conditions / limits (e.g. consent of the operator):

	
	sell or market the residential unit
	[insert details]

	
	 mortgage or otherwise borrow against the resident's interest in the unit
	[insert details]

	
	grant a security interest in the termination proceeds
	[insert details]

	
	let the unit to another person
	[insert details]

	Details of any rules applying specifically to the village that affect the resident in living in or using the residential unit are:
	[insert details]

	Does the operator control the sale or marketing of the unit?  
	[yes] [no] 

	Does the operator have a right to sell or buy the unit?
	[yes] [no]

	[bookmark: _Toc158798076][bookmark: _Toc444173760][bookmark: _Toc444180020]Statutory Supervisor

	Under the Retirement Villages Act 2003, the operator of a retirement village must appoint a statutory supervisor for the village unless the Registrar of Retirement Villages grants the operator an exemption.
The core duties of a statutory supervisor are to:
· provide a stakeholder facility for intending residents and residents who pay deposits or progress payments in respect of occupation right agreements or uncompleted residential units or facilities at the retirement village; and 
· monitor the financial position of the retirement village; and 
· report annually to the Registrar and residents on the performance of its duties and the exercise of its powers; and 
· Perform any other duties that are imposed by the Act or any other Act, any regulations made under the Act, and any documents of appointment.


	[bookmark: _Toc158798077][bookmark: _Toc444173761][bookmark: _Toc444180021]State of village, Services, Charges, and Accounts

	Is the village fully or partially completed, or still to be built?
	[fully completed] [partially completed] [still to be built] 

	If the village is partially completed or still to be built, what is the due date of completion?
	[insert due date for completion] [not applicable] 

	Detail particulars of construction and the buildings are shown opposite:
	Year constructed:
	Age:
	Construction materials:
	Condition of buildings:

	
	[insert year]
	[insert age]
	[insert details]
	[insert condition]

	Detailed particulars of building maintenance are:
	[continuously] [monthly] [annually] 

	Detail any security features are:
	

	What is the effect on existing residents of planned new units in the village: 
	[insert details]

	[bookmark: _Toc158798081][bookmark: _Toc444173762][bookmark: _Toc444180022]Service and Facility Charges

	Details of the charge, or basis for charging for each of the services and facilities available are shown opposite:
	Service or facility:
	Payable:
	Charge or basis for charging:

	
	[insert details]
	[insert frequency] 
	[insert details]

	
	[insert details]
	[insert frequency] 
	[insert details]

	What are the roles of the operator and resident in working out the service and facility charges detailed above?
	[insert details] 

	What is the relationship between the above service and facility charges and the actual costs?
	[insert details e.g. actual cost plus 10%] 

	[bookmark: _Toc158798085][bookmark: _Toc444173765][bookmark: _Toc444180023]Maintenance and Sinking Fund Contributions

	Is it possible that the maintenance or sinking fund (for repairs, maintenance, refurbishment, and capital replacement works associated with the village), may need to be added to with further contributions from residents if expenditure from the fund exceeds reserves?  If so, details of the basis in which they will be added are:
	[yes, and [insert details]] [no] 


	Is expenditure from the maintenance or sinking fund (for repairs, maintenance, refurbishment, and capital replacement works associated with the village) capped funds in the reserve?  If so will expenditure be delayed if planned expenditure exceeds reserves?
	[yes, and [insert details]] [no] 


	[bookmark: _Toc158798088][bookmark: _Toc444173766][bookmark: _Toc444180024]Financial Accounts for Retirement Village

	Whether the operator of the village is required to prepare:
The obligation marked, applies to the operator
	only financial statements relating to the operator


	
	separate financial statements for both the operator and the village

	The process for preparing, auditing, and disclosing financial statements is:
	[insert details] 

	Details of other accounts or financial statements (apart from those required by the Act) prepared in relation to the operation of the village, and charges to residents of the village, are shown opposite: 
	What is covered by the accounts or financial statements?
	How are they dealt with?
	Are they audited?
	Are they available to residents?

	
	[insert details]
	[insert details]
	[insert details]
	[insert details]

	
	[insert details]
	[insert details]
	[insert details]
	[insert details]

	Are accounts prepared for the manager of the village (separately from those required by the Act from the operator) and if so, are they available to residents on request?
	[yes, and [insert if available on request] [no] *


	Do the audited financial statements attached to this disclosure statement only relate to the operator or do they relate to both the operator and the village? 
	[insert details]

	[bookmark: _Toc158798093][bookmark: _Toc444173768][bookmark: _Toc444180025]Deductions from Payments by and to Residents

	Details of the deductions from any payments made by or due to residents are shown opposite:
	Description of payment:
	Deduction:
	Refund:

	
	On entry 
	[insert details]
	[insert details]

	
	On exit 
	[insert details]
	[insert details]

	

	[bookmark: _Toc158798094][bookmark: _Toc444173769][bookmark: _Toc444180026] Estimated Financial Return on Disposal of Residential Unit

	The estimated financial return that a resident, former resident, or the estate of a former resident, could expect to receive on the sale or other disposal of a vacant residential unit is set out in the table below:

	Length of time:
	Estimated capital amount:
	Estimated deductions:
	Estimated refunds:
	Estimated financial return:

	Two (2) years
	[insert amount]
	[insert amount]
	[insert amount]
	[insert details]

	Details on how the estimated financial return (detailed above) is affected by the duration of the resident’s occupation are:

	[insert details]

	
	[insert details] [not applicable] 
	[insert duration] [not applicable] 
	[insert details] [not applicable] 

	[bookmark: _Toc158798101][bookmark: _Toc444173771][bookmark: _Toc444180027]Financial Assistance

	· An intending resident is given a disclosure statement relating to a village;
· In the six (6) months before the disclosure statement is given, an advertisement was published to the public, a section of the public including the intending resident, or the intending resident; and 
· The advertisement indicated that the residents of the village could receive financial assistance from any person in connection with being residents of the village.

	If this part 4(f) applies, then full details of the nature of the financial assistance and the terms on which residents may receive the assistance are:

	[insert details]

	[bookmark: _Toc158798102][bookmark: _Toc444173772][bookmark: _Toc444180028]Basis for Working out Prospective Financial Information

	If any financial information is attached to this disclosure statement the principal assumptions and methods used in working out the information are:

	[insert assumptions]

	[bookmark: _Toc158798104][bookmark: _Toc444173774][bookmark: _Toc444180029]Matters required by Deed of Supervision

	Details of any matters required by the deed of supervision with the statutory supervisor to be disclosed in this disclosure statement are:
	[insert details]

	[bookmark: _Toc158798105][bookmark: _Toc444173775][bookmark: _Toc444180030]Documents to be Made Available

	Before an intending resident signs an occupation right agreement, they (or their personal representative) must have the following documents made available to them: 

· the most recent audited financial statements prepared by the operator under section 35B of the Act or under an Act referred to in section 35F of the Act; and
· If section 35C of the Act applies, a copy of the most recent audited financial statements prepared by the operator under that section.
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